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STATEMENT OF THE CASE 
On appeal, Mr. Kirk asserts that he was deprived of his Fourteenth Amendment 
rights to due process, equal protection, and a fair trial when the prosecuting attorney, in 
her rebuttal closing, sang the first verse of the Confederate anthem Dixie in this 
prosecution of a black man for alleged sex crimes against two female victims who 
appeared to be white. 
In its Respondent's Brief, the State raises a number of arguments, only one of 
which necessitates a reply. That argument is that, because the record does not contain 
historical documentation of the offensive and racist nature of Dixie, Mr. Kirk has failed to 
satisfy Perry's second prong -that the error is clear or obvious from the record. This 
Reply Brief is necessary to dispose of the State's argument, which appears to be based 
on a misunderstanding of Perry's second prong. 
Statement of the Facts and Course of Proceedings 
The statement of the facts and course of proceedings were previously articulated 
in Mr. Kirk's Appellant's Brief. They need not be repeated in this Reply Brief, but are 
incorporated herein by reference. 
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ISSUE 
a party cite to authority and sources outside the concerning the meaning of 
a prosecutor's improper argument when advancing a claim of fundamental error on 
appeal? 
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ARGUMENT 
A Party Can- And Must- Cite To Authority And Sources Outside The Record 
Concerning The Meaning Of A Prosecutor's Improper Argument When Advancing A 
Claim Of Fundamental Error On Appeal 
In responding to Mr. Kirk's argument that the prosecutor's use of the song Dixie 
during her closing argument constituted fundamental error that deprived him of his 
rights under the Fourteenth Amendment, the State responds, inter alia, as follows: 
Kirk's appellate brief highlights his inability to satisfy the second prong 
under Perry, that a constitutional violation is clear or obvious from the 
record. Kirk devotes more than three pages to discussing the historically 
pro-slavery significance of the song Dixie. (Appeallant's brief, pp.2, 7-9.) 
Kirk cites a 1904 writing by Charles Burleigh Galbreath, the Kentucky 
Post, the Washington Times, the Commercial Appeal, the Washington 
Post, the Oxford English Reference Dictionary, and the Pittsburgh Post-
Gazette. (Appellant's brief, pp.2, 7-9.) These materials are offered as 
evidence that parts of society now frown upon the song's casual use. 
(See Appellant's brief, pp.7-9.) But this evidence is not part of the record 
in this case and must be disregarded. State v. Johnson, 148 Idaho 664, 
670, 227 P.3d 918, 924 (2010); State v. Perez-Jungo, _ P.3d _, 2014 
WL 2053873 at 1, n.1 (Ct. App. 2014). Kirk's burden is to show error that 
is clear on the record. Perry, 150 Idaho at 226, 245 P .3d at 978. The 
record here offers no connection between Dixie and an issue of race or 
slavery. 
After the prosecutor's set-up that she enjoyed singing songs as a kid, she 
sang the lines, "Oh, I wish I was in the land of cotton. Good times not 
forgotten. Look away. Look away. Look away;" she then explained, "isn't 
that really what you've kind of been asked to do?" (4/4/13 Tr., p.187, L.25 
- p.188, L.9.) Without the evidence introduced in Kirk's appellate brief, 
the prosecutor's alleged misconduct was simply a personal story of 
singing in her youth, arriving at her argument that Kirk wanted the jurors to 
ignore the states' [sic] witnesses' testimony. Nothing in the record 
indicates that either the prosecutor or Kirk's jury was aware of the song's 
pro-slavery roots or would have interpreted the argument as injecting race 
into the trial. ... 
(Respondent's Brief, p.12 (emphases in original).) 
The State has misinterpreted Perry's second prong -that the error "plainly exists 
(without the need for any additional information not contained in the appellate record, 
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including 
an 
as to whether the failure to object was a tactical decision)" -
that it leads to absurd results. At the outset, it is worth noting that the 
second prong has been interpreted as being concerned with "whether additional 
evidence is required from the record. State v. Easley, 156 Idaho 214, ~' 322 P.3d 
, 303 (2014) (finding the second prong satisfied when "[t]he alleged violation is clear 
from the record, and additional facts are not required for analysis") (emphasis in 
original). 
The State cites to two cases Johnson and Perez-Jungo - for the proposition 
that evidence that is "not part of the record ... must disregarded." (Respondent's 
Brief, p.1 ) The issue here is whether Mr. Kirk's citation to sources concerning the 
meaning and history of the song Dixie is an attempt to inject new evidence into the 
case, or merely an attempt to comply with Idaho Appellate Rule 35(a)(6), which 
provides, "The argument shall contain the contentions of the appellant with respect to 
the issues presented on appeal, the reasons therefor, with citations to the authorities, 
statutes and parts of the transcript and record relied upon." I.A.R. 35(a)(6). Mr. Kirk 
maintains that his decision to cite to sources, including newspaper articles, one book, 
and appellate court cases, as to the history and meaning of the song Dixie is entirely 
appropriate in order to provide the necessary citation required under the Idaho 
Appellate Rules. While Mr. Kirk is certain that everyone understands the significance of 
the song Dixie with respect to race, the Idaho Appellate Rules forbid him from stating 
even such an obvious fact without citation to a source for that fact. 
One does not need a lot of imagination to develop an example that illustrates the 
absurdity of the State's position. One that comes to mind is if a hypothetical trial at 
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which a prosecuting attorney used racial or ethnic slur in arguing that the jury should 
find the defendant guilty. Under the reasoning, it would not fundamental 
error because there would be no proof in the record as to the meaning of the racial or 
ethnic slur, and citation to a dictionary, case law, or other source as to the meaning of 
the racial or ethnic slur would be inappropriate. In such a scenario, a prosecutor could 
use "nigger" to describe a defendant and encourage a guilty verdict without objection, 
and the defendant could not pursue a claim of fundamental error because the meaning 
and history of "nigger" is not in the record. 
Furthermore, the two cases cited by the State are easily distinguished. In Perez-
Jungo, the defendant, challenging the denial of a motion to suppress by the district 
court, attempted to add information not presented to the district court to his argument 
that the district court erred when it denied his motion to suppress. Perez-Jungo, ~ 
P.3d , 1 n.1. In rejecting the attempt, the Court of Appeals explained, "This 
information is not contained in the record and was not provided to the district court for 
consideration. Appellate court review is limited to the evidence, theories, and 
arguments that were presented below." /d. Obviously, in a case of fundamental error, 
no argument has been presented to the district court, and therefore, the addition of 
historical information concerning the meaning of prosecutorial misconduct could not 
possibly have affected the district court's non-action. The portion of Johnson to which 
the State cites merely contains the following unremarkable proposition: "Of course, 
'[a]ppellate court review is limited to the evidence, theories and arguments that were 
presented below."' Johnson, 148 Idaho at 670 (citations omitted). In Johnson, the 
defendant attempted to foreclose the State from making an alternate argument on 
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appeal by pointing main argument it advanced the district court /d. 
as with Johnson did not involve claim fundamental 
error. !d. 
The significance of the State's failure to cite to any case law regarding 
fundamental error on this point cannot be overstated. In cases not involving 
fundamental error, a district court's ruling on an issue, which is based on evidence and 
arguments of the parties, is the subject of review. Failing to provide information or 
arguments to the trial court, only to do so later on appeal, results in unnecessary 
appeals and undermines the function of the trial court. In cases of fundamental error, 
however, the issue is whether the error that occurred was constitutional, plain on the 
face of the record, and not harmless. What information was- or was not- available to 
the trial judge has no bearing on whether fundamental error is present. As such, 
attempting to analogize citations to the meaning and historical context of a racially-
charged song to attempts to add evidence to a suppression hearing or change an 
argument on appeal is without merit. 
Because the State's argument against Mr. Kirk's citation to sources to provide 
historical context and meaning to the song Dixie and comply with Idaho Appellate Rule 
35(a)(6) is unpersuasive, he respectfully requests that this Court reject it, and grant him 
relief on his claim that he was deprived of his Fourteenth Amendment rights when the 
State impermissibly injected race into the trial. 
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CONCLUSION 
For the reasons set forth herein, and in his Appellant's Brief, Mr. Kirk lly 
requests that this Court vacate the judgment of conviction, and remand this matter for a 
new trial at which race is not improperly injected into the proceedings and at which his 
constitutional rights to due process, a fair trial, and equal protection are respected. 
DATED this 11 1h day of August, 2014. 
Deputy State Appellate Public Defender 
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